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Amendment. The dependence of the citizen's personal rights upon the 
established economic policy of the nation was emphasized in Northern 
Securities Co. v. United States (1904) 193 U. S. 197 by Harlan, J. "The 
constitutional guarantee of liberty of contract does not prevent Congress 
from prescribing the rule of free competition for those engaged in interstate 
and international commerce." Brewer, J., however, found as a fact an 
unreasonable restraint of trade. In the principal case no such criticism 
of the plaintiff's conduct was possible. Boyer v. W. U. Tel. Co. (1903) 
124 Fed. 246. In the Employers' Liability Act Cases, supra, the court 
declined to discuss the point. In general, moreover, liberty of contract 
does not prevent legislatures from establishing the ordinary rules of liability, 
and from that standpoint the only question was whether Congress had 
jurisdiction over the subject of the Act, the relation of master and servant 
Cf. ibid., 537- 

In the principal case the plaintiff was a natural person. But since a 
corporation is a person within the meaning of the 4th, Hale v. Henkel (1905) 
201 U. S. 43, 76; 6 Columbia Law Review 343, and 14th Amendment, 
Gulf, etc. Ry. Co. v. Ellis (1897) 165 U. S. 150, and two other clauses of the 
5th Amendment, Monongahela Navigation Co. v. United States, supra; 
United States v. Joint Traffic Ass'n, supra, semble, it would seem that it 
possesses a constitutional right to enter freely into contracts appropriate to 
its situation. Even in the case of public servants this should include the 
selection and retention of employees. 



The Present Status of the Trust Fund Doctrine. — By virtue of the 
original trust fund doctrine, a corporation holds its property in trust for the 
payment of its debts, and stockholders are not entitled to any share of the 
capital stock until those debts are paid. R. R. Co. v. Howard (1868) 7 
Wall. 392. The doctrine at first applied only to the tangible property which 
composed the capital. Wood v. Dummer (Fed. 1824) 3 Mason 308. Its 
supposed strength lay in preserving the fund intact, by giving creditors a 
lien in equity upon the fund against all but bona tide holders. Sanger v. 
Upton (1875) 91 U. S. 56. That it had any such effect while the corporation 
was solvent, is doubtful. In Wood v. Dummer, supra, the distribution was 
pursuant to dissolution ; in Curran v. Arkansas (U. S. 1853) 15 How. 304, 
after insolvency. The question whether the holders of assets distributed 
without consideration during solvency, could be held liable after insolvency, 
when the distribution was not likely to, and did not, cause insolvency, was 
not presented. Any other result, however, would be incompatible with the 
doctrine as stated. Yet in McDonald v. Receiver (1899) 174 U. S. 397, a 
dividend paid out of the assets of a solvent bank, was held not recoverable 
after insolvency. Cf. Lawrence v. Greenup (1899) 97 Fed. 907. If a solvent 
corporation has "dominion over its assets," Graham v. R. R. Co. (1880) 
102 U. S. 148, to this extent, the trust fund doctrine, if limited to its 
original scope, would be needless. 

But the doctrine was extended to unpaid subscriptions to the capital 
stock, Sawyer v. Hoag (1873) 17 Wall. 610, including them within the fund, 
perhaps because they are a part of the capital stock. If so, this extension, 
it seems, should fall with the original. If stock subscriptions may be paid 
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in and then distributed in part as dividends, McDonald v. Receiver, supra, 
it follows logically that unpaid subscriptions (which are also assets) might 
be distributed (i. e. released) if the corporation is solvent. But such unpaid 
subscriptions can be released at no time to the prejudice of creditors. 
Sawyer v. Hoag, supra. It would seem, then, that subscriptions are a trust 
fund while remaining unpaid, but when paid they cease to be so; the 
corporation holds only the claim in trust. But the cases of Upton v. Tribli- 
cock (1875) 91 U. S. 45 and Sanger v. Upton, supra, negative such a dis- 
tinction. Even excluding those cases, this solution is averted by Graham 
v. R. R. Co., supra; Hollins v. Iron Co. (1893) 150 U. S. 371, and especially 
McDonald v. Receiver, supra, which declare that insolvency is a condition 
precedent to the creation of the trust. The trust does not arise eo instanti 
by the mere fact of insolvency, cf. McDonald v. Receiver, supra, but more 
is needed. Hollins v. Iron Co., supra. "A court of equity, at the instance 
of the proper parties, will then [after insolvency] make those funds trust 
funds." Graham v. R. R. Co., supra. No other view would be consistent 
with the right of an insolvent corporation to prefer creditors. Gould v. 
Little Rock etc. R. R. Co. (1892) 52 Fed. 680; Smith etc. Co. v. McGroarty 
(1890) 136 U. S. 237. Although a corporation is insolvent at the time that 
a stockholder pays his unpaid subscription, no trust attaches to that money, 
until a court of equity interposes. The money might be used to pay the 
company's debts, even one owing to the same stockholder. This transaction 
is identical with releasing the subscription and allowing the debt to be set 
off. But the trust fund doctrine prevents the latter arrangement. Sawyer 
v. Hoag, supra. As to part of the assets, then, — namely, the unpaid subscrip- 
tions, — insolvency alone creates the trust. The distinction seems arbitrary. 

If a contract releasing the stockholders from unpaid subscriptions is 
set aside, equity can then enforce the original contract to pay par. If the 
original contract were to pay less than par, equity might impose this lia- 
bility on the ground of equitable estoppel, if the creditor has a right to infer 
that the contract is to pay par. Or equity may set aside the old and make 
a new bargain for the parties. Such was the case of Hawley v. Upton 
(1880) 102 U. S. 314, on the theory that the company had no right to sell 
its stock for less than par. But if the contract is illegal, it should fall in 
toto, In re Wedgwood etc. Co. (1877) L. R. 7 Ch. Div. 75, 94, and not be 
made valid by raising the consideration. However, the doctrine of the 
Upton case is at least simple. But in Handley v. Stttts (1891) 139 U. S. 
417, a perplexing modification is introduced. In that case a going concern 
issued bonds, with a bonus of stock of a new issue; after insolvency, the 
bondholders were held not liable for the par value of the stock, the court say- 
ing that it could be disposed of, for certain purposes, for "the best price that 
can be obtained." If sold for less, the contract implied by equity would 
probably be to pay the difference between the sale price and this "best 
price" by analogy to the previous holdings. How shall the latter price be de- 
termined? If the new shares are sold for cash it is difficult; doubly difficult, 
when the entire new issue is distributed with bonds for a lump sum, to 
determine the proportionate value of each. The market value of the old 
stock would hardly be a fair criterion, until at least, it is determined how 
far the new issue impairs that value. If the original stock of the corpora- 
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tion in Handley v. Stutz, supra, had been only half subscribed for, the cor- 
poration, while still a going concern as in that case, instead of issuing new 
stock, might have disposed of this remaining portion of original stock. In 
such a case, the "best price" should be the limit of the buyer's liability. It 
would hardly seem that the latter should be held for the par value, simply 
because the stock was part of the original issue. 

The trust fund theory then, as to unpaid subscriptions, has little potency. 
In later decisions however, the Supreme Court states it, not as a doctrine 
to preserve the assets, but as a principle of administering the assets of an 
insolvent corporation when a court of equity has taken possession upon some 
wholly independent principle of equity jurisprudence. Hollins v. Iron Co. 
supra; O'Bear etc. Co. v. Volfer (1894) 106 Ala. 205, 226. There is in no 
sense a trust, so as to give a simple contract creditor any lien on the prop- 
erty, as was asserted in a recent case. Swartley v. Oak Leaf etc. Co. (la. 
1907) 113 N. W. 496. It is after jurisdiction attaches, that the efficiency 
of the trust fund doctrine is found, and the assets are distributed pari passu, 
a result unlike the usual creditor's suit, for there the complainant would be 
preferred by the decree of the court, except where the assets are in the hands 
of a true trustee. lauch v. Socarras (1898) 56 N. J. Eq. 524, 527^ 



Provability of Contingent Claims in Bankruptcy and Bankruptcy 
as an Anticipatory Breach.— The bankruptcy statutes of 1841 and 1867 
contained provisions for the proof of contingent claims, the latter statute 
allowing the creditor either to prove with the right to share in the dividends 
if the liability became fixed before final distribution, or to prove for the 
present value of the claim ; the former statute allowing the first method with 
no limitation as to the time of fixing the liability, and the second method in 
certain specified cases. Earlier cases, holding all contingent claims provable, 
because of the presumed policy of the statute to discharge all claims, lame- 
son v. Blowers (N. Y. 1849) s Barb. 686 ; Sheltbn v. Pease (1847) 10 Mo. 474 ; 
Reitz v. People (1847) 72 111. 435, were limited by the rule later adopted that 
the claim was provable if the cause of action was contingent but not provable 
if the existence of the demand was contingent. Riggin v. Magwire (1872) 
15 Wall. 549; French v. Morse (Mass. 1854) 2 Gray -in. This rule, seem- 
ingly referable only to the first method of proof, was an inexact way of 
saying that a contingent claim was not provable, if the extent of the lia- 
bility as well as the cause of action was. contingent, as in the case of a cove- 
nant of incumbrances, Riggin v. Magwire, supra, but was provable where 
the value of the claim, when the contingency happened, was estimable, 
as in the case of a bond for a fixed amount conditioned on a contingency. 
Wolf v. Dix (1878) 90 U. S. 1. Where the creditor proved for present 
payment under the second method, the present value of the claim must 
have been capable of estimation. See Blumensteil, Bankruptcy, 271, 275. 

The present statute (1898) makes no express provision for the proof of 
contingent claims. The right given a surety of the bankrupt's creditor to 
prove by subrogation to the latter's right, § 57L, gives him an absolute not 
a contingent claim. § 63b, providing for the liquidation of claims, is held 
not to enlarge the class of claims provable under § 63a. Dunbar v. Dunbar 
(1902) 190 U. S. 304. § 63a provides "that debts of the bankrupt may be 



